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DETAILED ACTION 
Election/Restrictions 

Applicant's election with traverse of Species 4, claims 31-46 in the reply filed on 12 April 
2006 is acknowledged. The traversal is on the grounds that the search of the species 1-4 may be 
searched and examined together without undue burden because the species have elements in 
common and examiner has not provided an explanation as to why the additional limitations 
found in species 1-4 presents a serious burden because the existence of additional limitations for 
each species does not satisfy the burden. 

This is not found persuasive because the consideration of undue burden is one that must 
be made by the Examiner, Applicants argument that the search of one invention may result in a 
search of the other inventions has been considered, but is not persuasive insofar as the searches 
are not coextensive and additional search would, of necessity, be required for the combinations 
of inventions. Applicant has not pointed out wherein either (1) the reasons advanced by 
examiner to establish distinctiveness between the inventions as claimed and grouped or (2) the 
evidence of separate status, classification and/or search are in error. 

Should applicant traverse on the ground that the inventions or species are not patentably 
distinct, applicant should submit evidence or identify such evidence now of record showing the 
inventions or species to be obvious variants or clearly admit on the record that this is the case. In 
either instance, if the examiner finds one of the inventions unpatentable over the prior art, the 
evidence or admission may be used in a rejection under 35 U.S.C. 103(a) of the other invention. 

The requirement is still deemed proper and is therefore made FINAL. 
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Claim Rejections - 35 USC § 102/Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

Claims 31, 32, 35, 36, 38, 40, 41 and 43 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Mishima (US 6,913,599) in view of Freeland (US 4,990,147) and further in 
view ofOno (US 6,547,774). 

With regard to claim 31 Mishima discloses a disposable absorbent garment (fig. 1) 
comprising: an outer layer (5); an elastic inner layer (7) having a perimeter (7a, 7c); elastic inner 
layer (7) includes a front piece (20), a back piece (22) and a crotch piece (21), wherein the front 
piece and back piece are elastic in a lateral direction and the crotch piece is elastic in a 
longitudinal direction (c. 3, 11. 37-40); wherein the crotch piece defines an opening (8) located in 
an internal position to the elastic inner layer perimeter (fig. 1); and an absorbent assembly (6) 
positioned between outer layer (5) and elastic inner layer (7), wherein absorbent assembly 
includes a topsheet layer (c. 3, 11. 10-12) and a core layer (6). 

Mishima discloses the elastic inner layer but does not expressly disclose the crotch piece 
is attached to the front and back pieces. Freeland, at c. 7, 11. 1-55 teaches the crotch piece 
attached to the front and back pieces thus disclosing a desire for the crotch piece to be attached to 
the front and back pieces. As seen in Figures 4-6, Freeland teaches the elastic inner layer (12) 
having an opening (22) and the crotch pieces (32, 34) attached to front and back pieces (30, 38, 
40). Freeland states that the advantage to forming the garment with this design is that the diaper 
pieces can be selected to more closely conform to the buttocks or genitalia of the wearer while 
permitting waste to pass through the opening to the void space and absorbent core thereby 
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isolating fecal waste from the skin of the wearer thus providing a cleaner diaper (c. 7, 11. 40-60 
and c. 1, 11. 5-15. Therefore it would have been obvious to one having ordinary skill in the art at 
the time the invention was made to provide the elastic inner layer of Mishima having the crotch 
piece attached to the front and back pieces as taught by Freeland since it has been held that 
constructing a formerly integral structure in various elements involves only routine skill in the 
art. Nerwin v. Erlichman, 168 USPQ 177, 179. 

Mishima discloses an absorbent assembly including a core and topsheet but does not 
expressly disclose a barrier layer. Ono et al, at c. 3, 11. 30-40 teach an absorbent assembly having 
a barrier layer thus disclosing the desire and motivation for a barrier layer. As seen in Figure 2, 
Ono et al disclose a diaper (1) having an absorbent assembly (3) including a topsheet layer (43), 
a core layer (42) and barrier layer (44). Therefore it would have been obvious to one having 
ordinary skill in the art at the time the invention was made to provide the assembly of Mishima 
having a barrier layer as taught by Ono et al since Ono states at c. 3, 11. 35-65 that the benefit of 
making the absorbent assembly with this design is that the backsheet improves the strength of the 
absorbent assembly. 

With regard to claim 32, Mishima discloses the outer layer and elastic inner layer 
perimeter are bonded but does not expressly disclose the elastic inner layer perimeter is bonded 
to the outer layer perimeter. Freeland at c. 4, 11. 30-40 teaches it is known in the diaper art to 
bond the perimeter of the inner layer to the outer layer perimeter. Therefore it would have been 
obvious to one having ordinary skill in the art at the time the invention was made to bond the 
inner layer perimeter to the outer layer perimeter as is known in the diaper art since Freeland 
states at c. 4, 1. 39-40 that such bonding affixes the elastic inner layer directly to the outer layer 
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and at c. 6, 11 20-30 that bonding the perimeter of the layers provides wrinkle-free margins and 
provides a void space for isolating fecal matter from the skin of the wearer. 

With regard to claim 35, Mishima discloses the outer layer (5) is liquid impermeable (c. 

3, 1. 9). 

With regard to claim 36, Ono et al disclose the outer layer is liquid permeable (c. 2, 11. 

45-61). 

With regard to claim 38, Mishima discloses the elastic inner layer (7) is liquid 
impermeable (c. 3, 1. 15). 

With regard to claim 40, with regard to the limitation of the length of the opening being 
of from 10 % to 80 % of the total length of the garment, Mishima discloses the opening but does 
not expressly disclose the opening length as a percent of the total length of the garment. 
Freeland teaches at c. 4, 11. 55-60 that the length of the opening is a balance between the 
minimum size necessary to accommodate variations in the placement of the anus relative to the 
perineum and various cross sections of fecal material while minimizing undue skin contact with 
the waste material. Freeland further teaches at c. 6, 11. 50-65 that the opening can be made larger 
to obviate urine from being intercepted and retained against the skin of the liner and to 
accommodate both genitals and to permit urine to communicate to the core, and at c. 7, 11. 65-67 
that the opening can be scaled for a particular size infant. Therefore the length of the opening is 
considered a result effective variable in the known process of varying diaper sizes in order to 
accommodate the size of the intended wearer and the volume of waste loading imparted by the 
intended use of the article. In view of this known teaching, to form the opening of Mishima as 
taught by Freeland would have been obvious to one of ordinary skill in the art at the time the 
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invention was made in order to provide a variety of absorbent capacities for the varying needs of 
the wearer since it has been held that discovering an optimum value of a result effective variable 
involves only routine skill in the art. In re Boesch andSlaney, 617 F.2d 272, 205 USPQ 215 
(CCPA 1980). 

With respect to the limitation of 10% to 80% opening size, Applicant has provided no 
criticality for the specific opening to be 10% to 80%. The specification contains no disclosure of 
either the critical nature of the claim limitations nor any unexpected results arising therefrom, 
and that as such the limitations were arbitrary and therefore obvious. Such unsupported 
limitations cannot be the basis for patentability, since where patentability is said to be based 
upon particular dimensions or another variable in the claim, the applicant must show that the 
chosen variables are critical. In re Woodruff, 919 F.2d 1575, 1578, 16 USPQ 2d 1934 (Fed. Cir. 
1990). One having ordinary skill in the art would be able to determine the ideal length for an 
opening for a particular dimension diaper. 

With regard to claim 41, Freeland discloses the elastic inner layer is bonded to the outer 
layer with a plurality of ultrasonic, adhesive or thermal bonds as is well known in the art (c. 4, 11. 
35-40). 

With regard to claim 43, Freeland discloses the outer layer length is greater than the 
elastic inner layer length (c. 5, 11. 10-18). 

Claim 44 and 46 rejected under 35 U.S.C. 103(a) as being unpatentable over Mishima in 
view of Freeland ('147) and Ono and further in view of Freeland (US 5,269,775). 

With regard to claim 44, the combination of Mishima Freeland ('147) and Ono disclose 
the outer layer length greater than the inner layer length but does not expressly disclose the outer 
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layer width greater than the inner layer width. Freeland ('775) at c. 4, 11. 60-68 and c. 5, 11. 1-5 
teaches the ability of the outer layer width being greater than the inner layer width such that the 
difference in lateral direction width between the outer and inner layer to foreshorten the inner 
layer relative to the outer layer thereby creating a void space therebetween to isolate fecal matter 
from the skin of the wearer. Therefore it would have been obvious to one having ordinary skill 
in the art at the time the invention was made to form the layers of Mishima having an outer layer 
width greater than an inner layer width as taught by Freeland ('775) in order to create a void 
space therebetween since Freeland states at c. 2, 11. 7-1 1 that the advantage to forming a garment 
with this design is that it isolates fecal matter from the skin of the wearer. 

With regard to claim 46, Freeland ('775) discloses the absorbent assembly (26) attached 
to outer layer (24) along a lateral centerline of the absorbent as is well known in the art (c. 6, 11. 
34-40). 

Claims 33, 34, 42 and 45 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Mishima in view of Freeland ('147) and Ono and further in view of Blenke et al (US 6,129,720). 

With regard to claim 33, the Mishima discloses an outer layer but does not expressly 
disclose the outer layer is extensible. Blenke et al, at c. 1, 11. 40-45 expresses the desire for an 
extensible outer layer that permits the garment to extend and expand about the wearer and thus to 
better conform to the body of the wearer. As seen in Figure 2, Blenke et al teach the garment (8) 
having outer layer (26) that is extensible (c. 3, 1. 6; c. 8, 11. 60-67). Therefore it would have been 
obvious to one having ordinary skill in the art at the time the invention was made to make the 
outer cover of Mishima extensible as taught by Blenke et al since Blenke state at c. 1, 11. 40-45 
that the benefit of forming a diaper with this design is that an extensible outer layer that is 
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extensible permits the diaper to better conform to the body of the wearer thus providing a better 
fitting diaper. 

With regard to claim 34, Blenke et al disclose the outer cover (26) is elastic (c. 9, 11. 2- 

10). 

With regard to claim 42, Blenke et al disclose the crotch portion (18) is extensible (42) (c. 
5,11. 17-18 and 11.27-28). 

With regard to claim 45, with regard to the limitation of the percentage of bonded area to 
unbonded area of from 10 to 40, Blenke discloses the elastic inner layer (24) bonded to outer 
layer (26). Blenke teaches at c. 12, 11. 40-60 that the percent unbonded to bonded area increases 
the extensibility of a substrate formed by the inner and outer layers. Blenke et al teach that the 
greater the percent unbonded area the greater the amount of stretchability there is of the outer 
layer and likewise the greater the percent bonded area the less amount of stretch is available for 
use of the diaper. Therefore the percentage of bonded to unbonded area is considered a result 
effective variable in the known process of selecting the extensibility of the layers. Therefore it 
would have been obvious to one having ordinary skill in the art at the time the invention was 
made to form the extensibility of the diaper of Mishima as a function of the percent bonded to 
unbonded area as taught by Blenke since it has been held that discovering an optimum value of a 
result effective variable involves only routine skill in the art. In re Boesch and Slaney, 617 F.2d 
272, 205 USPQ 215 (CCPA 1980). 

With respect to the limitation of 10% to 40% bonded to unbonded area, Applicant has 
provided no criticality for the specific area to be 10% to 40%. The specification contains no 
disclosure of either the critical nature of the claim limitations nor any unexpected results arising 
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therefrom, and that as such the limitations were arbitrary and therefore obvious. Such 
unsupported limitations cannot be the basis for patentability, since where patentability is said to 
be based upon particular dimensions or another variable in the claim, the applicant must show 
that the chosen variables are critical. In re Woodruff, 919 F.2d 1575, 1578, 16 USPQ 2d 1934 
(Fed. Cir. 1990). One having ordinary skill in the art would be able to determine the ideal 
amount of bonded area for a particular dimension diaper. 

Claim 39 is rejected under 35 U.S.C. 103(a) as being unpatentable over Mishima in view 
of Freeland (' 147) and Ono and further in view of Roe et al (US 6,482,191). 

Mishima discloses the elastic inner layer but does not expressly disclose the layer 
includes two or more layers of materials. Roe, at c. 8, 11. 30-50 teaches ability of the elastic inner 
layer to include two or more layers of material thus expressing a desire for such layers. As seen 
in Figure 1 , Roe et al teach a garment (20) having an elastic inner layer (24) including two or 
more layers of materials (c. 8, 11. 30-62). Therefore it would have been obvious to one having 
ordinary skill in the art at the time the invention was made to provide the inner layer of Mishima 
including two or more layers of materials as taught by Roe et al since Roe states at c. 3, 11. 60-65 
that the advantage to forming the inner layer of two or more layers of materials is that the inner 
layer can thus be fully or partially elasticated so as to provide a void space for containment of 
fecal material between the elastic inner layer and the absorbent assembly thereby isolating fecal 
matter from the skin of the wearer thus providing a more sanitary diaper. 

Claim 37 is rejected under 35 U.S.C. 103(a) as being unpatentable over Mishima in view 
of Freeland (447) and Ono and further in view of Allen et al (US 5,037,416). 
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With regard to claim 37, Mishima discloses an outer layer but does not disclose the outer 
layer having one or more pleats. Allen, at c. 4, 11. 45-50 teaches the ability of the outer layer to 
be pleated thus disclosing the desire for pleats. As seen in Figures 1 and 2, Allen teaches a 
diaper (10) having outer cover (16) having pleats (50). Therefore it would have been obvious to 
one having ordinary skill in the art at the time the invention was made to form the outer cover of 
Mishima having pleats as taught by Allen since Allen states at c. 4, 11. 20-50 that the advantage 
of forming an outer cover with this design is that the pleats contract the marginal portions of the 
diaper thereby allowing the diaper to better conform to the body of the wearer thus providing a 
better fitting diaper. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. 

Van Gompel: US 2005/0148987; US 2005/0148982; US 2005/0148976; US 
2005/0148975; US 02005/0143710: disclose a disposable absorbent garment having an outer 
layer, an elastic inner layer having a crotch piece having an opening and an absorbent assembly. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Ginger T. Chapman whose telephone number is (571) 272-4934. 
The examiner can normally be reached on Monday through Friday 8:30 a.m. to 5:00 p.m.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tatyana Zalukaeva can be reached on (571) 272-1 1 1 5. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Ginger Chapman 
Examiner, Art Unit 3761 
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